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I. Introduction: Reflecting on the Criminalization 
of Self-abortion at a Pivotal Moment in 
American History 
“Abortion is a fact of life. Women have always had them and they always will.”1 

Throughout history, women in the United 
States and around the globe have sought 
out abortions or induced their own when 
faced with an unintended pregnancy. The 
law governing their actions, however – as 
well as the legal consequences for those 
actions – has changed over time. Abortion 
was legal and generally available across the 
United States until the mid-1800s, when 
every state criminalized the practice.  

From the mid-1800s until 1973, abortion 
was generally illegal across the country, but 
widely practiced at times by medical 
professionals and lay practitioners alike, as 
well as women themselves. Despite its 
illegality, throughout this period the general 
consensus was that the woman2 herself was 
not a criminal.3 Indeed, only a few states 
ever enacted statutes specifically 
prohibiting women from inducing abortions 
upon themselves, and those statutes were 
virtually never enforced.4 “Self-induced 
abortion [was] never . . . treated as a 
criminal act.”5  

In the 20th century, this phenomenon was 
generally viewed as an unfortunate – and 
potentially risky – result of lack of access to 
safe, legal, affordable abortion care from a 
medical provider.6 Although some women 
have safely and effectively used herbs or 

drugs to end their pregnancies, self-
abortion has also been associated with 
serious injury and death.7 After Roe v. 
Wade effectively made abortion legal 
across the United States in 1973, it was 
widely believed that the resulting arrival of 
safe and accessible abortion from medical 
providers would put an end to the 
conditions that had historically led women 
to take matters into their own hands.  

But as we approach the 45th anniversary of 
Roe, our country sits at a new crossroads on 
abortion. Over the past four decades, and 
with a marked acceleration since 2010, 
state legislators in many parts of the 
country have created a patchwork of 
multiple, often-onerous restrictions on the 
provision of abortion care, such that while 
abortion remains technically legal, it not 
always accessible or affordable for women 
who need it. At the same time, there are 
now methods of self-induction that may be 
safe and effective.8  

Now, even as women may be able to self-
induce an abortion without attendant 
hazards to their health, they may face 
another serious complication: prosecution 
and incarceration. In a few states, including 
New York, inducing an abortion on oneself 
remains a crime. And, unfortunately, in 
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states where self-abortion is not an explicit 
crime, overzealous prosecutors have been 
over-reaching with other criminal statutes 
to punish women who act to end their own 
pregnancies.  
 
Arguably, more than at any other time in 
the complicated legal history of abortion in 
the United States – from legal to illegal and 
back to legal again – the prosecution and 
imprisonment of women for inducing their 
own abortions and for other behavior 
during pregnancy has become a full-fledged 

phenomenon, posing a great risk to their 
health and rights.9  
 
This paper provides a historical perspective 
on the criminalization of abortion and self-
abortion in New York and the United States 
and documents the harm such laws have on 
the health and lives of women and their 
families. It also suggests some policy 
approaches that would lead to better health 
outcomes for women and expand women’s 
ability to fully exercise their own 
constitutional rights.   
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II. Self-Abortion in the United States 
 
During the 18th and early 19th centuries, self-abortion was the most common form of 
abortion.10 Women took drugs to “restore” or “bring on” their menses, often using herbs and 
plants that could be found in the woods or grown in home gardens, sometimes based on 
recipes written for this purpose in home medical guides.11 Growing, taking, and selling these 
herbs and drugs was entirely legal, and by the mid-19th century was a booming business.12 
Local apothecaries had a large trade in herbal and other abortifacient preparations and “female 
remedies,” and the mid-1800s saw a “great upsurge of abortion.”13 In fact, the first statutes 
that criminalized abortifacients were poison control laws designed to protect women from 
harmful drugs and did nothing to regulate the act of self-inducing an abortion.14  
 
Once states began to criminalize abortion in 
the mid-1800s, many women turned to 
illegal abortions provided by practitioners, 
while others ended their pregnancies with 
herbs, drugs, or physical trauma. Women 
sought out illegal abortions or performed 
their own abortions for the same reasons as 
they had when it was legal – to end 
unintended pregnancies. A study of the 
history of illegal abortions among low-
income women in New York City found that 
most who attempted an abortion did so in 
the middle of their child bearing years and 
the procedure was “predominately used to 
stop pregnancies that came at an 
inappropriate time or from a union that was 
unsatisfactory[.]”15  
 
The actual rate of abortions during the 
period in which abortion was mostly illegal 
is difficult to estimate, although a few 
studies and analyses have attempted to do 
so. One expert writing in 1860 believed that 
one in every five pregnancies ended in 
abortion across the United States.16 
Another assessment, during the 1950s, 

estimated the frequency of illegal induced 
abortions to be somewhere between 
200,000 and 1.2 million annually.17 An 
analysis that extrapolated from North 
Carolina data estimated that there were 
829,000 illegal abortions in 1967,18 while 
another extrapolating from the CDC’s death 
rate from illegal abortion estimated that 
130,000 illegal abortions took place in 
1972.19 Further, studies have concluded 
that in the early years of legalization, about 
two-thirds of legal abortions in effect 
replaced illegal procedures, and one study 
estimated that meant there were perhaps 
somewhere between 2.5 and 6.4 million 
illegal procedures performed in the 4-7 
years prior to legalization.20  
 
Although abortion was illegal in almost all 
circumstances between the mid-1800s and 
1973, there were ways to legally end a 
pregnancy for women with means, 
particularly those who had a longstanding 
relationship with a physician.21 Many states 
required a standing committee in a hospital 
to review abortion requests, meaning that a 
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woman would need to pay for both the 
review process and the procedure itself.22 
In the mid-20th century, travel to the United 
Kingdom, Japan, or the handful of states 
that liberalized their abortion laws before 
Roe v. Wade was another option for 
women, but of course only for those who 
could afford the travel on top of the price of 
the procedure.23 This meant that low-
income women were much more likely to 
turn to illegal abortion, and many would 
likely turn to self-induction.24According to 
one study, women from the poorest 
neighborhoods in New York City who faced 
an unintended pregnancy had little access 
to medically supervised abortion and 
mostly tried to terminate their own 
pregnancies.25  
 
A survey of women in 1965 asking about 
their reproductive health history found that 
80% of those who had reported abortion 
attempts had tried a self-abortion, and only 
2% had had a physician involved in any 
way.26 Another study by Dr. Judith Belsky at 
Bellevue Hospital in the 1960s showed that 
many of her patients attempted self-
abortion both before and alongside 
attempting legal abortions, including by 
taking drugs, mechanical interference with 
the pregnancy, or physical trauma.27 Among 
199 patients seeking therapeutic, legal 
abortions, a third had already tried to self-
induce or obtain an illegal abortion, and 
more than 80% of those who were denied a 
legal abortion ended up self-inducing or 
having an illegal abortion. 28  
 

Studies documented that “the number of 
deaths following illegal abortions was 
significant. In the late 1920s, a Children’s 
Bureau study documented that at least 11 
percent of deaths related to pregnancy and 
childbearing followed illegal abortions.”29 
Moreover, to the extent it is possible to 
document, the mortality and morbidity 
rates due to illegal abortion demonstrated a 
clear class and racial disparity in access to 
safe versus unsafe abortion, as well as a 
likelihood of a higher rate of self-abortion 
among women of color who were also often 
low-income, especially black and Puerto 
Rican women.  
 
In the post-World War II years, Puerto Rican 
immigration to the mainland United States 
increased exponentially,30 but when they 
arrived, Puerto Rican women frequently 
lacked access to health care and were 
historically the targets of a number of forms 
of reproductive oppression and coercion.31 
In the United States, they and other “poor 
women, lacking funds, often used 
inexpensive, and often dangerous, self-
induced measures” and might not have 
been able to afford follow-up medical care 
when there were complications.32 Between 
1960-62, one out of two maternal deaths 
among all women of color was caused by 
abortion and specifically among Puerto 
Rican women, as compared with one out of 
four for white women.33  
 
The mortality and morbidity rate in the 
1960s among her patients, particularly her 
low-income patients of color, led Dr. Belsky 
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to conclude that “broad restrictions on 
abortions . . . may result in severe distress 
among these patients, possibly leading to 
dangerous attempts at self-abortion and to 
emotional breakdown” and that access to 
abortion should therefore be available “on 
request in meeting the physical and 
psychological health needs of 
disadvantaged women.”34 The mortality 
rate due to illegal abortions for non-white 
women from 1972-1974, the time period 
straddling legalization, was 12 times that for 
white women.35  
 
After Roe v. Wade in 1973, self-abortions 
continued for a variety of reasons, including 
lack of access to providers; language 
barriers; restrictions on public insurance 
coverage, such as the Hyde Amendment; or 
a lack of trust of the medical system.36 
Then, in the late 1980s and the 90s, there 
were public discussions within the feminist 
movement of a need for the widespread 
return of “self-help” abortions, “menstrual 
extractions”, and/or groups like the Jane 
Collective, an underground network that 
safely performed illegal abortions from 
1969 until the procedure was legalized.37  
 
These discussions were prompted by new 
threats to access to abortion from state 
legislatures, a closely divided U.S. Supreme 
Court, and a significant and frightening 
increase in violence and harassment aimed 
at clinics and health care personnel involved 
in abortion care, along with the ongoing 
financial burdens posed by the lack of 
insurance coverage for abortion.38  

Around the same time, in 1994, Loretta 
Ross and a group of other prominent 
women of color created a new framework 
to view and advocate for reproductive 
freedom as an aspect of social justice, 
calling it reproductive justice. Recognizing 
that there were ongoing threats not just to 
abortion access but to the full range of 
reproductive decision making for women of 
color, this framework was developed to 
ensure that the constitutional rights to 
privacy, liberty, autonomy, and dignity 
meaningfully protected the most 
marginalized women – poor women of 
color – whose decisions about reproduction 
are limited not only the legality of abortion, 
but by the availability and accessibility of 
abortions, state-sponsored eugenic 
sterilization, punitive limits on funding for 
women who have children while receiving 
public benefits, and a host of other related 
reproductive oppressions.39  

The reproductive justice movement grew 
from these and other convenings and began 
to advocate for the repeal of the Hyde 
Amendment and broader access to abortion 
for women of color, and for policies that 
ensure that all people have “the right not to 
have a child[;] the right to have a child; and 
[t]he right to parent children in safe and 
healthy environments.”40 

In the last decade, there has been a marked 
increase in interest by both researchers and 
the media in the incidence and 
circumstances of self-abortion worldwide. 
Since the discovery that misoprostol, 
commonly used to treat ulcers, can be used 
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alone as an abortifacient and the 
subsequent development and approval of 
the mifepristone/misoprostol combination 
for medication abortion, self-abortion has 
become both potentially safer and less 
obvious.41 Although the combination of 
mifepristone and misoprostol is the 
standard of care for medication abortions 
up to ten weeks in the United States, with a 
95% or more effectiveness rate,42 
misoprostol used appropriately alone is 
85% effective and will safely end most 
pregnancies under 16 weeks gestation.43  

After Roe v. Wade in 1973, self-
abortions continued for a variety of 
reasons, including lack of access to 
providers; language barriers; 
restrictions on public insurance 
coverage, such as the Hyde 
Amendment; or a lack of trust of 
the medical system.  

Two studies that tried to measure the 
incidence of self-induction in the United 
States from 2008 to 2010 suggested that it 
was still quite uncommon: slightly under 3% 
of abortion patients surveyed at clinics 
reported taking something to try and cause 
an abortion prior to coming to the clinic 
(1.2% had self-administered misoprostol 
and 1.4% had used some other substance 
such as vitamin C or herbs), and 4.6 % of 
respondents who had ever been pregnant 
reported attempting self-induction at some 
point in their lives.44 It should be noted that 
these are patients who were seen in 
abortion clinics, and might not represent 

the full number of women attempting self-
abortion, as women who successful self-
abort would not likely visit a clinic. 
 
After 2010, however, the landscape of 
abortion access again changed dramatically, 
with hundreds of new abortion restrictions 
enacted, particularly at the state level. 
Seven years later, more than half of all 
states are classified as “hostile” or 
“extremely hostile” to abortion.45 These 
restrictions have significantly decreased 
access to abortion services – 57% of 
American women of reproductive age live in 
these hostile states, and 39% live in a 
county with no abortion clinic.46  
 
There have been several attempts to 
determine if self-abortion has become more 
common as a result of these restrictions. A 
2014 survey of abortion patients found 
comparable numbers to the 2008 survey – 
1.3% of abortion patients reported that 
they had ever taken misoprostol – although 
the practice was becoming more dispersed 
throughout the United States.47 A 2015 
survey in Texas estimated, based on survey 
data that somewhere between 100,000 and 
240,000 women had attempted self-
abortion at some point in their lives.48  
 
The New York Times performed an analysis 
of Google searches across the United States 
for information about self-abortion and 
found that there were more than 700,000 
searches looking for information on self-
abortion in 2015 alone.49 Eight out of ten of 
the states with the highest search rates 
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were those classified by the Guttmacher 
Institute as hostile or extremely hostile to 
abortion.50 Moreover, searches for 
information on self-abortion experienced a 
40% leap in 2011, just as the increase in 
abortion restrictions got underway.51  
 
In 2015, after a number of abortion 
restrictions had passed in Texas, 
researchers concluded that: 

 
Poverty, limited resources, and local 
facility closures limited women’s ability 
to obtain abortion care in a clinic setting 
and were key factors in deciding to 
attempt abortion self-induction. This is 
consistent with other research 
indicating that barriers to accessing 
clinic-based care are an important 
reason why women decide to attempt 
to self-induce their abortion.52 

 
When asked why they sought to induce an 
abortion on themselves, study respondents 
identified the closure of their local clinic 
and not having the money to travel or to 
pay for a procedure as two of the four 
primary reasons for attempting self-
abortion, even though they would have 
rather have had their procedure at a 
clinic.53 Self-induction was also more 
common in women who “reported that 
they had ever found it difficult to obtain 
reproductive health services,” showing that 
accessibility of health services overall has 
an impact on women’s decisions. 54 Some 
women in Texas also identified the shame 
and stigma associated with abortion as one 
of the primary reasons for self-inducing,55 

while others discussed self-induction as 
being more in line with their religious and 
ethical views.56 In addition, some women 
self-induce abortions out of concerns about 
interacting with the medical system, 
preferring to have control over their own 
abortions. 57  
 
In a 2016 article, Glamour surveyed 15 
abortion providers in more than 10 states 
about this issue and “most . . . said they 
knew of women trying to self-induce 
abortions; five had seen patients who had 
attempted it.”58 The founder of Women on 
Web, an organization that mails 
misoprostol to women in countries where 
abortion is banned, said she received 
“nearly 600 emails last year from Americans 
frantic to end pregnancies under hard 
circumstances.”59 A group of anonymous 
activists said that “together they’ve helped 
at least 275 women perform abortions at 
home.”60  
 
Women have turned to self-abortion for 
centuries, during periods of legality and 
illegality, for many of the same reasons – 
lack of access to a medical professional, 
logistical accessibility, financial barriers, 
cultural barriers, or because they do not 
want to engage with the formal medical 
system.61 As the numbers of state-level 
abortion restrictions have sky-rocketed, 
clinics have closed, and many women 
struggle to afford abortion, more women 
may be turning to self-abortion.  
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III. The Law Governing Abortion 
 
In New York, the law regulating abortion has a long and complicated history, tied in with English 
common law and multiple revisions of the statutory criminal law, and buffeted by changes in 
policy positions on the part of the medical community, legal community, political parties, social 
movements, and religious organizations. In order to fully understand New York’s current law, 
particularly its unusual criminal prohibitions on self-abortion, it is necessary to understand how 
the law developed and was implemented and viewed over time.62  

a. Legal abortion in early American 
history 

 
Throughout documented human history, 
the law was often neutral regarding the 
actions women and sometimes their 
healthcare providers or helpers took to 
prevent and terminate unintended 
pregnancies.63 “Greek and Roman secular 
law and Jewish and Christian theology all 
recognized that there were times and 
circumstances where birth control and 
abortion were acceptable. At the time when 
the United States was founded, under 
English law, birth control and abortion were 
mostly legal, acceptable and used.”64  
 
Before modern medicine, women often 
obtained information from other women in 
their communities and used exercise, herbs, 
teas, drugs, or tools to induce a 
miscarriage.65 Sometimes women acted 
with good information and safely ended 
their pregnancies – in other situations, 
women acted alone but unsafely or sought 
out care from unscrupulous providers who  
left them injured, or worse.66 Nonetheless,  
as medical treatment developed, women  
 

 
were often able to seek out relatively safe 
care from providers based in their 
communities, called “irregulars” to 
distinguish them from “regular” licensed 
physicians.67  
 
In this early period in United States history, 
abortion was not a criminal act until 
“quickening” (the point at which movement 
can be felt by the pregnant woman) and 
was not a crime at any point in pregnancy in 
some places.68 “Quickening” is “a 
phenomenon which occurs in different 
times in different women, and in the same 
woman at different times in different 
pregnancies, but ordinarily takes place 
between the sixteenth and eighteenth 
week.”69 “It is undisputed that the woman 
herself was not indictable for submitting to 
abortion or aborting herself, before 
quickening. . . . It was not a crime at all.”70  
 
After quickening, an abortion was 
sometimes considered a misdemeanor “on 
the part of the abortionist, and perhaps of 
the woman as well,”71 but the U.S. Supreme 
Court found that “it [is] doubtful that 
abortion was ever firmly established as a 
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common-law crime even with respect to the 
destruction of a quick fetus.”72  

Rather than being criminalized, under the 
common law, all women were viewed as 
having the liberty to terminate a 
pregnancy.73 Indeed, common law held a 
“treasured value” for personal liberty, even 
when it could only be pursued at great cost; 
“though abortion was ‘dangerous to life’ 
[our forbearers] allowed women to risk it 
before quickening, without paternalistic 
interference from the State.”74  

b. Criminalization

In the 1800s, the modern medical landscape 
was just beginning to develop. The medical 
field was still mostly unregulated, and 
medicine was practiced by a mix of 
university-trained “regular” doctors, 
“irregular” health care providers (including 
“midwives . . . other, non-university-trained 
doctors”), and some “outright quacks.”75 
Medical discoveries about sanitation, 
hygiene and bacteria were leading to safer 
medical procedures in general, although 
surgery was still very dangerous.76  

"Fearing prosecution, many 
physicians treated their female 
patients badly – . . . questioning them 
in attempts to gain" information that 
could be used in prosecuting 
someone else "or delaying or refusing 
to provide needed medical care." 

The first wave of criminal abortion laws 
were apparently motivated solely by 
concerns about patient health, and were 
not necessarily even particularly related to 

concerns about abortion. “[T]here is some 
evidence that America’s first law that 
banned the giving of a ‘potion’ to cause an 
abortion in a woman ‘quick’ with child, in 
Connecticut in 1821, came out of an effort 
by physicians to ban all homemade 
remedies, whether for abortion or not, as 
simply being too dangerous.”77 The 
Connecticut law did not criminalize the 
woman’s actions; indeed, one scholar 
characterized this law as “cho[osing] to 
preserve for Connecticut women their long-
standing common law right to attempt to 
rid themselves of a suspected pregnancy 
they did not want . . . even though they 
risked poisoning themselves in the 
process.”78  

Similarly, the first criminal abortion law in 
New York in 1828 appears to have grown 
out of concern about surgery in general:  

[B]efore the era of antiseptic surgery, 
about 30 percent of all serious 
operations, including abortion, resulted 
in death. During the same period, the 
death rate from childbirth was about 2 
percent [so] the revised abortion law 
was drawn up not out of any legislative 
concern for the unborn child – in whom 
the Legislature had never expressed an 
interest – but out of concern for the life 
of the mother who had 15 times as 
great a chance of surviving childbirth as 
of surviving an abortion.79 

The 1828 New York criminal abortion 
statute also contained a “therapeutic 
exception” permitting abortion if the 
woman’s life was at risk – supporting the 
theory that the law was intended to protect 
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the woman’s health: “If one’s life would be 
endangered if the operation were not 
performed, it was only reasonable to allow 
the patient to gamble on surviving the 
operation.”80 
 
At the same time, the medical profession 
had begun to organize around its own 
interests and sought to protect its 
profession from competition from non-
physicians, such as midwives, traditional 
healers, herbalists, and others.81 The 
American Medical Association was formed 
in 1841 and soon focused on putting non-
physicians out of business, including those 
who provided abortions.82  
 
No consensus about abortion existed in the 
medical community, with many physicians 
supporting and performing abortions while 
others focused on the developing fetus and 
opposed abortion.83 However, beginning 
with the AMA in 1859, organized medical 
societies strongly opposed legal abortion 
and campaigned for restrictive laws that 
would leave the decision about whether to 
provide any women with an abortion 
strictly in physicians’ hands.84  
 
Other political forces were at work as well, 
ranging from anti-immigrant groups that 
wanted to ensure a higher birth rate among 
native-born Protestant white women85 to 
some religious groups that believed that a 
pregnancy was a life that should not be able 
to be terminated to some groups of female 
advocates working to advance “social 
purity” after the Civil War.86  
 
 

By the mid-1800s, the confluence of these 
efforts led to a wave of criminal abortion 
laws that permitted abortions only in a 
small set of circumstances and only when 
performed by a physician, frequently in a 
hospital setting.87 Many of these laws 
required a panel of physicians to sign off on 
the abortion before the woman could 
obtain it.88 However, very few of states 
enacted laws criminalizing a woman’s 
conduct in inducing her own miscarriage.89  
 
Further, in regulating abortion, the 
legislatures seemed to remain focused on 
the patient safety and health. One of the 
few courts to interpret an early abortion 
statute, the New Jersey Supreme Court 
concluded that the 1849 New Jersey 
abortion law “was not [designed] to prevent 
the procuring of abortions, so much as to 
guard the health and life of the mother 
against the consequences of such 
attempts.”90 
 
Others have noted that the “laws were 
aimed at regulating the activities of 
apothecaries and physicians, not at 
dissuading women from seeking 
abortions.”91 Even states that prohibited 
self-abortion seemed concerned with 
protecting women’s health rather than 
intending women to be prosecuted – 
“legislators had to find some way to deter 
women from what seemed to be causing 
their own destruction.”92 
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c. Early impact of criminalization on
women

Despite the newly criminalized status of 
abortion, the numbers of abortions did not 
go down, with hundreds of thousands of 
women around the country continuing to 
seek out and have them.93 Indeed, by the 
mid-1800s, as these laws were being 
enacted, abortion rates appeared to be 
rising.94 “Abortion in the nineteenth 
century appears to have been concentrated 
in the middle and upper classes . . . and 
many writers felt that abortion was more 
common among the married than the 
unmarried”:95  

Beyond retrospective studies, there were 
more current, public indicators as well, 
including “the number of newspaper 
advertisements for abortifacients [which] 
serves as an indication of the size of the 
professional abortion trade in large cities 
towards the end of the century; one edition 
of the 1891 Boston Globe contained 
thirteen advertisements which offered 
‘effective and painless’ remedies to ‘women 
in trouble.’”96 

Some of the methods used by women to 
end their own pregnancies were successful 
and relatively uncomplicated; according to 
one researcher, during this period “both 
midwives and physicians performed 
abortions, and many women induced their 
own abortions at home. At drugstores, 
women could buy abortifacients and 
instruments such as rubber catheters, to 
induce abortions. Most women survived 
their abortions, and most abortions 

remained hidden from state authorities.”97 
Nonetheless, “[b]ecause the illegality of 
abortion compelled doctors to regard all 
miscarriages as suspect and to protect 
themselves against prosecution, women’s 
health care suffered. Fearing prosecution, 
many physicians treated their female 
patients badly – . . . questioning them in 
attempts to gain” information that could be 
used in prosecuting someone else “or 
delaying or refusing to provide needed 
medical care.”98 

d. Prosecutions

Enforcement of criminal abortion laws 
appears to have had two distinct periods, 
before the 1930s and after, as a result of 
the political climate and concerns about 
fertility rates during the different periods in 
United States history.99  

From the mid-1800s until about 1930, there 
were few criminal abortion prosecutions, 
and those only in cases where the woman 
died.100 There are a variety of potential 
explanations for this, including that “a large 
segment of the public did not regard 
abortion as such a heinous practice.”101 
Indeed, “[i]n most communities an 
unwritten agreement prevailed between 
law enforcement and practitioners: no 
death, no prosecution” and abortion 
providers both legitimate and otherwise 
publicly advertised their illegal services.102  

Where there were deaths, however, press 
coverage sensationalized them; indeed, 
some of the support for broad 
criminalization of abortion after the Civil 
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War seems to have been prompted by a 
wave of press coverage of abortion deaths 
in New York in the 1860s and 70s.103 
Nonetheless, it appears that no women 
were prosecuted for self-inducing during 
this period, although some states did 
criminalize it.104  
 
Prosecutions of practitioners of illegal 
abortions ramped up quickly in the 
1940s.105 Although public support for 
abortion access was actually building,106 for 
a variety of reasons “prosecutors no longer 
focused their energies on the abortionists 
responsible for women’s deaths, but 
worked to shut down trusted and skilled 
abortionists, many of them physicians, who 
had operated clinics for years with little or 
no political interference.”107 “[P]olice and 
prosecutors stepped up raids to 
abortionist’s offices,” collecting patient files 
and information that were then used to find 
former patients who would testify against 
the person who performed their 
abortions.108  
 
This shift in prosecutions resulted from a 
few broader societal changes: First, medical 
advancements made it possible to save 
more women’s lives after a botched 
abortion so there were fewer deaths 
overall; second, individual physicians were 
concerned about prosecution and, as a 
result, seemed more likely to turn women 
who came to them for help over to law 
enforcement;109 and finally, because a 
broader and newly harsh focus on women’s 
morality made these prosecutions a useful 
tool to shame women.110  
 

This new effort to prosecute practitioners 
who violated criminal abortion laws and 
expose the women who sought abortions 
appears to have been motivated by some of 
the latent racist, sexist rationales that 
animated the original enactment of the 
laws, including assumptions about women’s 
roles as mothers and the need to prevent 
women from having sex outside of 
marriage.111 There became, in the words of 
one scholar, “a cultural mandate in postwar 
America,” enforceable by the medical 
establishment and the state, “to protect 
and preserve the links between sexuality, 
femininity, marriage and maternity,” at 
least for white, middle class women.112  
 
Sexist ideas about women’s role in carrying 
pregnancies and raising children ultimately 
crossed race lines, as both white and black 
male leadership urged restrictions on 
women’s reproductive autonomy, even 
during the Civil Rights movement. Loretta 
Ross has written that between the 1920s 
through the 1970s, radical black male 
activists frequently opposed both 
contraception and abortion in order to build 
the black population and as a result political 
power: “Dick Gregory, a popular political 
activist, expressed his opposition to 
abortion rights in this way: ‘My answer to 
genocide, quite simply, is eight Black kids 
and another on the way.”113  
  
The abortion criminal trials became the 
focus of sensational press coverage and 
“transformed abortion from an everyday, if 
semi-secret, occurrence into a crime.”114 
There were racial undertones to this wave 
of prosecutions as well, as “[b]lack women 
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who provided underground abortions were 
harassed and prosecuted more frequently 
than their white counterparts, especially 
white men.”115 Indeed, “police were 
especially eager to arrest women who 
performed abortions, regardless of their 
safety records.”116 Prosecutors actively 
tried to “catch women patients” in order to 
haul them into the court room as witnesses, 
routinely “put[t]ing their abortions on 
display for judge, jury and journalist.”117 
Yet, prosecutions were still not aimed at the 
women themselves.  
 
Legal abortion all but disappeared as well, 
for the same reasons. For those women 
who were able to obtain legal abortions 
through the newly created, difficult and 
complicated “therapeutic hospital board” 
process, they were frequently required to 
become sterilized at the same time, giving 
up their ability to choose to have children at 
all because they were unwilling to have a 
child at that particular point in time.118 By 
the 1960s, these boards no longer regularly 
approved many abortions:119 In 1965, only 
300 requests for therapeutic abortions 
were approved in New York City annually, 
one-third of the number of legal abortions 
twenty years earlier.120  
 
The overall numbers of abortions did not 
seem to decline,121 even though “the 
number and rate of therapeutic abortions 
performed in U.S. hospitals plummeted,” 

and the increase in prosecutions in the 
1940s and 50s directly reduced the 
availability of safe, albeit illegal, abortion.122  
With more prosecutions and fewer 
physicians comfortable providing the care, 

mortality and morbidity associated with 
abortion began to grow.  
 
The lack of access to safe abortion, whether 
legal or not, also disproportionately 
affected women of color, and black women 
in particular, as white women appeared to 
have access to safer illegal abortions or to 
those hospital review boards, while black 
women were forced to find less-safe 
providers.123 “One study estimated that 80 
percent of deaths caused by illegal 
abortions in New York in the 1960s involved 
Black and Puerto Rican women. In Georgia 
between 1965 and 1967, the Black maternal 
death rate due to illegal abortion was 
fourteen times that of white women.”124 
Many of these deaths followed self-
abortions.125 Indeed, the proverbial clothes 
hanger became a symbol of self-abortion 
because women often resorted to violent 
and sometimes life-threatening methods.126 
 
As a brief from medical leaders to the 
California Supreme Court stated: “The hard, 
shocking – almost brutal – reality [is] that 
[criminal abortion laws] designed in 1850 to 
protect women from serious risks to life and 
health has in modern times become a 
scourge.”127  

e. The movement to reform abortion law  
 
By the early 1960s, it was clear to many in 
the medical and legal fields that the law on 
abortion was no longer functioning. At the 
same time, the women’s movement began 
to focus on a woman’s ability to control her 
reproduction. A confluence of these and 
other social change factors created the 
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abortion rights movement and drove many 
states, including New York, to significantly 
change their abortion laws.  

The initial stages of the abortion reform 
movement focused on the legality of 
“therapeutic abortions” for situations 
where there were health concerns 
regarding the woman or fetus or cases of 
rape or incest – despite the fact that most 
women seek abortions for other reasons, 
such as the need to complete education, 
care for existing children, or because of 
financial hardship.128  

In 1962, the American Law Institute (ALI), 
an influential independent scholarly 
organization that aims to clarify and 
improve American law, finalized and 
published a new abortion law model 
focused on protecting abortion providers 
from prosecution when performing 
abortions for those facing substantial 
physical or mental health risk, fetal 
abnormality, or pregnancy due to rape or 
incest.129  

That same year, Sherri Chessen Finkbine, a 
mother of four and children’s television 
host living in Arizona, was thrust into the 
national spotlight during her quest for an 
abortion.130 In the initial months of her fifth 
pregnancy, she took thalidomide, a sleeping 
pill linked to children born with severe birth 
defects. After Finkbine went public with her 
story in an effort to warn other pregnant 
women against taking thalidomide, she was 
unable to obtain a therapeutic abortion in 
Arizona and ended up being forced to travel 
to Sweden to terminate.131 Life followed 

the Finkbine story with other human 
interest stories spotlighting those seeking 
abortions in cases of fetal abnormality.132 
Harper’s Magazine published a similar story 
entitled “The Right Not to be Born”, which 
“described the experiences of a Black 
woman who was denied an abortion after 
being exposed to the German measles.”133  

The American Medical Association (AMA) 
changed its posture on abortion, revising its 
position in 1967 and again in 1970. The 
1967 revision proposed allowing legal 
abortions by a licensed physician in an 
accredited hospital with the written 
approval of two other consulting physicians, 
in select cases: “to safeguard the health or 
life of the patient, or to prevent the birth of 
a severely crippled, deformed, or abnormal 
infant.”134  

By the late 1960s, those opposed to 
the current abortion law included a 
wide and diverse array of 
organizations, professions and people: 
medical providers advocating reform, 
feminist activists calling for repeal, 
along with some population-control 
focused environmentalists, and large 
groups of liberal religious leaders, 
who served to counterbalance the 
Catholic Church’s loud opposition to 
any attempt to reform the abortion 
law. 

By 1970, the AMA approved a dramatically 
different proposal, concluding that abortion 
should be regulated like any other medical 
procedure and that the “Principle of 
Medical Ethics of the AMA does not prohibit 

14 When Self-Abortion is a Crime: Laws That Put Women at Risk



a physician from performing in accordance 
with good medical practice and under 
circumstances that do not violate the laws 
of the community in which he practices.”135 
Neither statement addressed self-abortion 
or the criminal prosecution of women.  
 
Although advocates originally sought 
abortion law reform, the women’s 
liberation movement soon adopted 
abortion rights as a primary cause and 
reoriented the approach from reform to 
repeal.136 At the same time, black women 
activists were advocating both for repeal of 
abortion laws and an end to significant and 
unique reproductive injustices suffered by 
black and Latina women, particularly forced 
sterilization.137 The prevailing notion at the 
time – that struggles around reproductive 
health were exclusively white women’s 
terrain – was reinforced both by the male 
leaders of the black power movement, who 
opposed reproductive freedom, and white 
feminist leaders, who often ignored the 
issues facing black and brown 
communities.138  
 
Moreover, the modern abortion rights 
movement has suffered criticism over the 
years from being overly concerned about 
and led by white women, with the 
accompanying myth that “abortion is a 
white middle-class women’s issue.”139 
These ideas and history sometimes causes 
the false perception that women of color 
were not involved in the movement to 
legalize abortion.140 Frances Beal, the 
leader of the black Women’s Liberation 
Committee of the Student Nonviolent 
Coordinating Committee (SNCC), sought to 

refute that assumption, writing in 1969 
that, “Black women have the right and 
responsibility to determine when it is in the 
interest of the struggle to have children or 
not to have them and this right must not be 
relinquished.”141 Indeed, women of color 
were leaders in the abortion rights 
movement from the beginning, including 
women like Tennessee State Senator Dr. 
Dorothy Brown, “one of the first Black 
female general surgeons in the South” who 
introduced a bill to legalize abortion in 
1967.142  
 
By the late 1960s, those opposed to the 
current abortion law included a wide and 
diverse array of organizations, professions 
and people: medical providers advocating 
reform, feminist activists calling for repeal, 
along with some population-control 
focused environmentalists,143 and large 
groups of liberal religious leaders, who 
served to counterbalance the Catholic 
Church’s loud opposition to any attempt to 
reform the abortion law.144 These groups 
ultimately united as a powerful and 
persuasive coalition to successfully urge 
abortion law reform and repeal in New York 
and several other states. 

f. New York’s 1970 abortion law  
 
The call for reform in New York began as a 
limited attempt to expand the very narrow 
law that permitted abortion only to save 
the life of the mother – a law which 
resulted annually in roughly 300 legal 
abortions but up to an estimated 100,000 
illegal abortions, with 2,000 women dying 
each year and hundreds more suffering 
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from complications after a botched 
procedure. 145 States all over the country 
were beginning to reform their own 
abortion laws, adopting the American Law 
Institute’s model recommendation: 
Between 1962 and 1972, thirteen states 
amended their laws to allow abortions in 
cases of rape, health risks, and fetal 
anomalies.146 
 
In December 1964, the New York Academy 
of Medicine became the first organization 
to recommend a change to the state’s 
abortion law, issuing a report that urged 
reform.147 The Academy mentioned the lack 
of uniform decision-making around what 
was considered a medically necessary 
abortion, called the existing abortion law 
“discriminatory” and “unsupported by 
logic,” and recommended that the law be 
amended to allow therapeutic abortions 
when “there is a substantial risk that the 
continuance of pregnancy would gravely 
impair the physical or mental health of the 
mother, or that the child would be born 
with grave physical or mental defects.”148  
 
What followed was a dramatic, multi-year 
process to change the New York law. Bills 
were introduced in the New York State 
Legislature in both 1966 and 1967 that 
would have reformed the law to allow 
abortions under the types of exceptional 
circumstances recommended by the New 
York Academy of Medicine report.149 
Although both bills had support from 
Governor Nelson Rockefeller, the United 
States Senators representing New York150 
and a growing number of medical and 
religious groups,151 each failed.152 When the 

bills failed, advocates publicly vowed to 
break the law and help women find safe 
abortions. Lawrence Lader, Chairman of the 
Members of the Citizen’s Advisory 
Committee on the Association for the Study 
of Abortion, said he would help women 
access “necessary medical services.”153 
Another group consisting of twenty-one 
Protestant Ministers and Rabbis announced 
the Clergymen’s Consultation Service on 
Abortion, which would also provide 
assistance to those in need of legal 
abortion.154  
 
By January 1968, the mood in the 
legislature and public had shifted. The 
Assembly Speaker began the session 
promising a vote on abortion reform.155 
Governor Rockefeller created a citizen’s 
Committee on Abortion Law to consider the 
issue and make recommendations about 
reform156 and strongly urged action, saying 
that abortion reform would “permit [New 
York] to catch up with…states and nations 
in this field” and alleviate “human 
tragedy.”157  
 
The general public was also in favor of 
reform: According to the poll ordered by 
the Association for the Study of Abortion, if 
a referendum were held on January 1968, 
seventy-five percent of New Yorkers were 
in favor of reform with seventeen percent 
opposed and eight percent undecided.158 
Moreover, polling showed that 72 percent 
of Roman Catholics were in favor of 
updating the eighty-five year old law.159 The 
1968 bill initially passed a committee,160 but 
despite the changing political environment 
and building pressure,161 this bill also failed 
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after a heated floor debate in the 
Assembly.162  

During the 1969-1970 legislative session, 
abortion reforms were buoyed by a 
changed political climate and new 
leadership.163 The Republicans had won 
control of the Assembly and both the 
newly-elected Assembly Speaker, a 
Republican from Montauk, and the minority 
leader, a Democrat from Brooklyn, 
supported abortion reform. In the Senate, 
Republican Senate leadership was willing to 
bring the issue to the floor.164 There were 
several bill versions in 1969, all focused on 
various exceptional circumstances, with a 
more progressive bill being worked up in 
the Senate while two narrower bills 
progressed in the Assembly.165  

When the Senate finally passed a bill, on 
March 18, 1970, it was a departure from 
the moderate reform legislation that had 
been pending in various forms since 1967. 
The Senate bill allowed abortion whenever 
agreed to by the woman and her doctor, 
with no gestational limits. The Assembly 
then had to consider whether to embrace 
this broader approach. As a compromise, 
the chief sponsor of the Assembly bill, 
Republican Assemblywoman Constance 
Cook accepted an amendment to limit 
abortion after 24 weeks to cases when the 
mother’s life was in danger.  

After an intense eight-hour debate on 
March 30th, the bill came close to failure.166 
Assemblywoman Cook angrily spoke out:  

I submit to you we are not considering 
here today abortion on demand – we 
have that already. The only question is 
how abortions are to be had. Right now, 
if you have $25 you can get an abortion 
in the back alley under the most 
abominable conditions, but if you have 
$2,500 then you can go elsewhere and 
get a proper abortion. I hope we, in our 
debate, never lose sight of that fact. We 
now have abortion on demand…and 
what we are here to do is put the illegal 
abortionist out of business.167 

On April 9th, Assembly members voted 
again, although the bill was expected to fail 
by one vote. However, at the last minute, 
Assemblyman George Michaels, a Democrat 
from Auburn, changed his position. 
Tearfully, he stood and said, “I realize, Mr. 
Speaker, that I am terminating my political 
career, but I cannot in good conscience sit 
here and allow my vote to be the one that 
defeats this bill. I ask that my vote be 
changed from ‘no’ to ‘yes.’”168  

Governor Rockefeller signed the abortion 
bill into law on April 11, 1970.169 In its final 
form, the new law made abortion far more 
available in New York than it ever had been, 
allowing physicians to provide abortions up 
to 24 weeks of pregnancy, or thereafter to 
save a woman’s life but notably not in order 
to preserve her health.170 Despite this 
significant advancement, the reform law did 
not address the fact that abortions outside 
of these situations were still a crime, and 
that any self-abortion by a woman without 
the involvement of a physician, at any point 
in pregnancy, could be prosecuted.  
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g. The constitutional right to end a
pregnancy

While advocates and activists in New York 
sought change through the legislative 
process, medical providers, other 
advocates, and lawyers were pursuing a 
different strategy through the courts. In the 
1960s and early 1970s, legal scholars and 
then the courts recognized that the United 
States Constitution, as well as some state 
Constitutions, offered strong protection for 
many of the types of activities and decisions 
typically considered part of an individual’s 
sexual and reproductive private life, 
including whether to use contraception or 
have an abortion.171 Although few of these 
cases touched directly on self-abortion, 
reviewing the underlying rationale for these 
decisions compels the conclusion that 
whether a woman turns to a medical 
provider to terminate her pregnancy or 
terminates it using methods of her own, her 
decision is protected.  

Despite this significant advancement, 
the reform law did not address the 
fact that abortions outside of these 
situations were still a crime, and that 
any self-abortion by a woman 
without the involvement of a 
physician, at any point in pregnancy, 
could be prosecuted. 

In 1965, the U.S. Supreme Court held that 
the Constitution protected a right to 
privacy, which extended to the rights of 
married couples to use contraception 
without fear of criminal prosecution. 172 A 
few years later, the Court recognized that 

unmarried individuals also had the right to 
decide whether to use contraception, 
stating: “If the right to privacy means 
anything, it is the right of the individual, 
married or single, to be free from 
unwarranted governmental intrusion into 
matters so fundamentally affecting a 
person as the decision whether to bear or 
beget a child.” 173  

In 1971, in Abele v. Markele, a three-judge 
panel of the United States District Court of 
Connecticut became the first federal court 
to consider an abortion statute, when a 
group of women, doctors, nurses, and 
medical counselors challenged three 19th 
century statutes about abortion. One of the 
three statutes at issue directly criminalized 
self-induction as well as making the woman 
the primary criminal in any abortion; the 
other two statutes criminalized anyone 
else’s involvement in helping a woman to 
obtain or induce an abortion, except in 
cases necessary to preserve the life of the 
woman or fetus.174  

The court held that each of the statutes 
violated the Ninth Amendment and the Due 
Process Clause of the Fourteenth 
Amendment.175 In so holding, the two-judge 
majority recognized that society’s view of 
women had changed radically since 1860 
and that “[t]he decision to carry and bear a 
child has extraordinary ramifications for a 
woman [including that childbirth presents 
some danger to life and health,” and that 
“determining whether or not to bear a child 
is of fundamental importance to a 
woman.”176  
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This was the first case in which a federal 
court found a criminal self-abortion law 
unconstitutional.177 Although the 
Connecticut statutes directly criminalized 
self-induction, the court did not separately 
analyze the woman’s actions – the lack of 
discussion strongly implies that the court 
believed the constitutional right necessarily 
extended both to women seeking abortions 
from providers and to women who choose 
to induce an abortion upon themselves.178 
Decades later, the Ninth Circuit Court of 
Appeals similarly rejected the idea that 
“criminal liability may extend to a pregnant 
woman who obtain[s] an abortion in a 
manner inconsistent with state abortion 
statutes.”179 

By 1971, the U.S. Supreme Court had also 
taken its first abortion cases to be decided 
on the merits, Roe v. Wade and Doe v. 
Bolton.180 These cases represented the 
abortion laws of Texas and Georgia, 
respectively, which were emblematic of the 
two distinct types of abortion statutes in 
the United States at the time, the more 
restrictive laws that were virtually 
unchanged since the 1800s and a more 
recent “reformed” group of laws that 
contained exceptions for situations such as 
rape and incest.181 Neither the Texas law 
nor the Georgia law criminalized or 
prohibited self-abortion. 

In Roe, plaintiffs challenged a statute, 
enacted in 1854, that banned abortion 
except when necessary to save a woman’s 
life.182 The majority noted that “at common 
law, at the time of the adoption of our 
Constitution, and through the major portion 

of the 19th century . . . a woman enjoyed a 
substantially broader right to terminate a 
pregnancy than she does in most states 
today.”183 After reviewing the relevant case 
law, the Court held that the right of privacy 
recognized in Griswold and earlier cases “is 
broad enough to encompass a woman's 
decision whether or not to terminate her 
pregnancy.”184  

The Court also held that despite this 
important right, the “[s]tate may properly 
assert important interests in safeguarding 
health, in maintaining medical standards, 
and in protecting potential life. At some 
point in pregnancy, these respective 
interests become sufficiently compelling to 
sustain regulation of the factors that govern 
the abortion decision.”185 However, the 
Court rejected one of Texas’s core 
arguments, that “life begins at conception 
and is present throughout pregnancy,” 
holding that the Court “need not resolve 
the difficult question of when life begins” 
and that Texas could not “by adopting one 
theory of life . . . override the rights of the 
pregnant woman that are at stake.186  

"For many women of color, the 
immediate concern in the area of 
reproductive rights is not abuse in 
the private sphere, but abuse of 
government power."

Two important concurrences were filed in 
Roe: In the first, Justice Stewart noted that 
in his view, this right was derived directly 
from the “liberty” protected by the Due 
Process Clause.187 This analysis gained 
significance in later Supreme Court abortion 
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cases. The second concurrence was by Chief 
Justice Burger, who was intent on 
protecting women from arbitrary state 
action: At oral argument, counsel for the 
state of Texas had informed the court that 
despite the lack of such exceptions in the 
statute “early abortion procedures were 
routinely permitted [by hospitals or 
physicians without interference from law 
enforcement] in certain exceptional cases, 
such as nonconsensual pregnancies 
resulting from rape and incest.” Chief 
Justice Burger noted that “[i]n the face of a 
rigid and narrow statute . . . no one in these 
circumstances should be placed in a posture 
of dependence on a prosecutorial policy or 
prosecutorial discretion.”188  
 
Although neither the majority opinion nor 
the concurrences directly addressed 
criminalization of self-abortion, Burger’s 
concurrence indicates an unwillingness to 
uphold abortion laws that are enforced in a 
discriminatory, unpredictable way. 
 
The decisions in Roe v. Wade and Doe v. 
Bolton had the impact of suspending the 
existing abortion laws in 44 states.189 In the 
years since Roe and Doe, federal and state 
courts have decided scores of cases relating 
to abortion. Over time, Justice Stewart’s 
analysis grounding the right in the concept 
of liberty became the most compelling, and 
in Planned Parenthood v. Casey, in 1992, 
the Court stated clearly that: 
 

Our law affords constitutional 
protection to personal decisions relating 
to marriage, procreation, contraception, 
family relationships, child rearing, and 

education. Our cases recognize “the 
right of the individual, married or single, 
to be free from unwarranted 
governmental intrusion into matters so 
fundamentally affecting a person as the 
decision whether to bear or beget a 
child.” Our precedents “have respected 
the private realm of family life which 
the state cannot enter.” These matters, 
involving the most intimate and 
personal choices a person may make in 
a lifetime, choices central to personal 
dignity and autonomy, are central to the 
liberty protected by the Fourteenth 
Amendment. At the heart of liberty is 
the right to define one's own concept of 
existence, of meaning, of the universe, 
and of the mystery of human life. Beliefs 
about these matters could not define 
the attributes of personhood were they 
formed under compulsion of the 
State.190 

While the Court has since upheld some 
restrictions on abortion, the most recent 
case, Whole Woman’s Health v. Hellerstedt, 
made clear that abortion laws must actually 
benefit women’s health and rights, rather 
than impose arbitrary burdens, and that 
courts assessing those laws may not 
necessarily simply “infer that the legislature 
sought to further a constitutionally 
acceptable objective.”191 This finding is 
critical because, as discussed below, the 
state interest in criminalizing self-abortion 
is far from clear.  

h. Post-Roe criminalization and 
prosecution 

 
Although Roe recognized women’s 
constitutional right to terminate a 
pregnancy prior to viability, the statutes on 
the books in 1973 that were inconsistent 
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with that holding were not eliminated. 
Instead, in many states, parts of the pre-
Roe statutes co-exist with the post-Roe 
legal system, so that the two must be read 
together to determine the law in any given 
state. In New York, several pre-Roe criminal 
abortion laws appear to still be enforceable 
despite being inconsistent with Roe, 
including the prohibitions on self-abortion 
and the criminal ban on abortions after 24 
weeks, even if the fetus is not viable or the 
woman’s health is in danger. Although 
physicians and hospitals have been 
reassured by advocates and lawyers that 
there are clear constitutional protections in 
the latter circumstances, most are unwilling 
to offer that care out of fear of 
prosecution.192  

Both within and outside of New York, 
however, an even more pernicious and 
harmful method of using the criminal law to 
control women’s behavior has arisen – “an 
alarming trend towards greater state 
intervention into the lives of pregnant 
women under the rationale of protecting 
the fetus from harm.”193 Although the self-
abortion statutes have been on the books in 
New York since 1845, they were considered 
a “dead letter” as late as 1967, having sat 
unused for over a century.194  

Only now, in the 21st century, are women in 
New York and elsewhere being targeted 
directly and specifically by criminal 
prosecutors.195 Indeed, the state’s criminal 
laws prohibiting self-abortion throughout 
pregnancy have actually been used, with at 
least five women charged in the last thirty 
years; four of the cases were dismissed, 

with a fifth ending in a conditional 
discharge.196 

Both within and outside of New 
York, however, an even more 
pernicious and harmful method of 
using the criminal law to control 
women’s behavior has arisen – "an 
alarming trend towards greater state 
intervention into the lives of 
pregnant women under the rationale 
of protecting the fetus from harm." 

While some women have been specifically 
charged with inducing their own 
abortions,197 in the majority of cases 
nationwide, these criminal prosecutions 
deal with the opposite side of the 
reproductive decision coin – the decision to 
carry a pregnancy to term.198  

There are law enforcement efforts to 
prosecute women for drug use or a variety 
of other acts or omissions believed, often 
erroneously, to have affected a 
pregnancy.199 “When the government 
prosecutes, its intervention is not designed 
to protect babies from the irresponsible 
actions of their mothers (as is arguably the 
case when the state takes custody of a 
pregnant addict or her child). Rather, the 
government criminalizes the mother as a 
consequence of her decision to bear a 
child.”200 This, too, implicates women’s 
right to choose whether and when to 
become a parent, and violates the core 
tenants of the constitutional freedoms 
recognized in the right to privacy, liberty, 
autonomy and bodily integrity cases.201  
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Professor Dorothy Roberts, a preeminent 
legal scholar, has written that  

the protection from government abuse 
. . . makes the right of privacy a useful 
legal tool for protecting the 
reproductive rights of women of color. 
Poor women of color are especially 
vulnerable to government control over 
their decisions . . . . For many women 
of color, the immediate concern in the 
area of reproductive rights is not abuse 
in the private sphere, but abuse of 
government power.202 

 
Although most of these constitutional cases 
focus on women’s reproductive rights in the 
context of contraception and abortion, the 
firmly established rights found in these 

decisions, to liberty, autonomy, privacy and 
bodily integrity, should be interpreted to 
extend to the full range of reproductive 
decision-making.203 The decisions to avoid 
pregnancy or terminate an unintended 
pregnancy are part of a broader set of 
decisions and rights, as women and men 
determine when and whether to become 
parents or whether to become parents 
again. These decisions take place in the 
context of an individual’s life, burdened by 
many different factors, including an 
individual’s race and class; thus, ensuring 
full protection of these rights necessarily 
means understanding how the law impacts 
those who are impacted in multiple 
ways.204 

Whether they are choosing to end a 
pregnancy or continue one, low-income 
women and women of color are more likely 
to be the target of investigations and 
prosecutions, as they are less likely to be 
able to access private medical care and 
more likely to regularly encounter police 
and other government officials in their day-
to-day lives.205  

 
 

In the post-Roe world, women themselves, 
and low-income women and women of 
color in particular, are at more risk of 
criminal prosecution for abortion and other 
pregnancy outcomes than at any other 
point in history. As we enter this new 
period of the criminalization of pregnancy, 
recognizing the full scope of reproductive 
rights will be critical to protecting the 
groups most likely to be unfairly 
targeted.206  
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IV. How Criminalizing Self-Abortion Hurts Women 
and Families  

 
It is well documented that between the 
mid-1800s and 1973, the criminalization of 
abortion, including self-abortion in some 
instances, caused significant harm to 
women and to society. Women frequently 
turned to illegal and self-abortions, and 
many died: low-income women and women 
of color disproportionately suffered under 
this criminalization scheme, and were also 
the most likely to suffer serious health 
consequences or death.207 Even after 
legalization, some women turned to illegal 
or self-abortions – often because of 
financial or other barriers to legal abortion 
care – and those with the least access to 
care were most likely to face continued 
health risks. 208  
 
In recent years, the marked increase in laws 
restricting the provision of abortion has 
reduced the availability of this care,209 
which, in turn, may lead to or already be 
causing more women to consider self-
abortions. While the availability of 
medication abortion may have made this 
option safer and more effective than self-
induction used to be, new risks are created 
by the recent push to use laws around 
abortion and other laws to punish women 
themselves210 – with increased monitoring 
and prosecution opening the door to a 
range of negative outcomes for women, 
families, and communities. 

 
Fear of prosecution makes it more difficult 
to share or acquire accurate, reliable 
information about the safer methods of 
self-abortion, including medications like 
mifepristone or misoprostol. Abortion 
clinics, health care providers, and other 
health care professionals may be reluctant 
to give out information, including even the 
basic facts about the appropriate dosage or 
potential complications after self-
abortion.211 Community-based sources, 
such as friends and family, may fear sharing 
information, leaving women to cobble 
together information from a variety of 
potentially less trustworthy sources, such as 
internet searches. 212  
 
Women may feel they have to turn to less 
secure sources for drugs, such as flea/swap 
markets or the internet.213 Even when 
women find a place to buy misoprostol, the 
places where they make those purchases 
may be unable to provide adequate 
information. In Mexico, for example, 
pharmacists are technically only able to 
provide information about misoprostol as 
an ulcer treatment, since that is the 
indication for which it is approved,214 
although anecdotal information indicates 
that some pharmacists in Mexico may give 
instructions for the use of misoprostol to 
end a pregnancy. Online, women may able 
to order misoprostol from reputable 
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sources, but they may also end up ordering 
pills that could be fake, contaminated, or an 
unknown dose.215  
 
This fear of prosecution also limits women’s 
ability to seek the health care they may 
need after attempting to self-abort or even 
simply after a spontaneous miscarriage – in 
rare cases, women may experience serious 
health complications or even death due to 
their inability to seek out medical care.216  
 
Because self-abortion is generally 
accomplished in private, it is usually only 
medical professionals who discover its 
occurrence, when they see patients who 
are experiencing complications. This puts 
medical professionals in a position where 
some feel or believe they are obligated (or 
are unsure of their obligations) to report 
those activities to law enforcement, and, 
thus, states that criminalize women’s 
behavior during pregnancy encourage 
medical professionals to view their patients 
with suspicion and to involve the police, 
thereby damaging the confidential doctor-
patient relationship.217  
 
There is clear consensus among “the 
medical and public health [communities] . . . 
that punitive approaches undermine 
maternal, fetal, and child health by 
deterring women from care and from 
communicating openly with people who 
might be able to help them.”218  
 
Countries with legal restrictions on abortion 
that do prosecute women provide even 

clearer examples of these risks: For 
example, in El Salvador, which has one of 
the most restrictive abortion laws in the 
world, it is a criminal offense for a woman 
to have an abortion and those who are 
found guilty of terminating their 
pregnancies face long jail sentences.219 The 
laws criminalizing self-abortion are used to 
investigate any woman suspected of self-
aborting, and women seeking care for 
miscarriages are often “interrogated by the 
police, sometimes resulting in homicide 
prosecutions. 220 Moreover, the law 
interjects directly between women and 
their health care providers: Among the 
cases of women prosecuted for abortion, 
57% of complaints originated from health 
care professionals. 221 As in the United 
States, El Salvadorian women with fewest 
resources are affected most by this law.222  
 
This destructive relationship between the 
medical community and the criminal justice 
system exists in the United States as well. In 
one survey of more than four hundred 
cases of arrests and forced interventions on 
pregnant women, 53% of the cases were 
reported to police by a health care provider 
or social worker, and another 17% were 
reported by a health care provider to child 
protective services who then reported to 
the police.223 In some cases, women who 
had recently gone through birth, a 
miscarriage, or were suspected of self-
inducing an abortion were subjected to 
bedside interrogations, leading to 
“humiliating police questioning about 
intimate details of their lives while lying, 
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and sometimes dying, in their hospital 
beds.”224 As one plaintiff argued, 
prosecuting women for the death of their 
fetus makes women’s rights “contingent on 
producing a child who is healthy” and 
makes “pregnant women guarantors of a 
live birth on pain of criminal homicide 
prosecution.”225 Furthermore, any actions a 
woman takes that could potentially increase 
likelihood of miscarriage, including common 
daily activities like riding a bike, could be 
used as evidence of harmful intent or even 
criminalized.226  
 
Low-income women and women of color in 
the United States are particularly vulnerable 
to this type of prosecution, as they have 
less access to affordable legal abortion as 
well as other health care services, are more 
vulnerable to government monitoring, and 
are also more likely to be targets of 
prosecution by law enforcement.227 Black 
women, in particular, are more likely to be 
reported to government authorities by 
health care professionals.228 The survey of 
more than four hundred cases showed 
patterns among prosecution, in particular 
that  
 

low-income women, especially in some 
southern states, are particularly 
vulnerable to these state actions, and 
that pregnant African American women 
are significantly more likely to be 
arrested, reported by hospital staff, and 
subjected to felony charges. These 
findings are consistent with … well-
documented racially disproportionate 
application of criminal laws to African 

American communities in general and to 
pregnant African American women in 
particular.229 

 
Finally, when women are arrested, 
prosecuted, and then jailed for self-
abortion, their health and that of their 
family will suffer further.230 Recent studies 
have documented that incarceration has a 
serious and long-lasting impact on women’s 
overall health and the health and lives of 
their children, especially women of color 
and their families: “incarcerated women 
are. . . placed in close proximity to a 
population . . . with high rates of infectious 
and chronic diseases” often without the 
ability to access necessary health services.  
 
“[Research] findings challenge the notion 
that arrests and detentions promote 
maternal, fetal, and child health or provide 
a path to appropriate treatment. 
Significantly, detention in health and 
correctional facilities has not meant that 
the pregnant women (and their fetuses) 
received prompt or appropriate prenatal 
care.”231 “Incarceration also affects families 
by separating women from their children, 
often forcing children into foster care and 
leaving them vulnerable to psychological, 
educational, and social problems.”232 
Moreover, many women may be at risk for 
deportation if they are arrested for any 
reason, particularly in the current political 
climate.233  
 
Although states have an interest in 
promoting safe abortions, making self-
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abortion a crime serves only to make 
women less safe, and particularly increases 
the risks for low-income women, women of 
color, and women living in rural areas. As 
access to abortion decreases and women 
turn to self-abortion, the state’s interest in 
protecting health and safety is not 

advanced by discouraging women from 
finding medically accurate information 
before attempting to self-induce, seeking 
out medical assistance afterwards if they 
need to, or making miscarriage a potential 
suspicious outcome in any situation.   
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V. Why is Self-Abortion (Still) a Crime in New York? 
Given the constitutional rights at stake, the 
intimacy of the decisions involved, and the 
health considerations for women, it is 
surprising that laws criminalizing self-
abortion remain on the books in New York 
and a handful of other states. For a state to 
make a particular course of conduct a crime 
punishable by imprisonment – the clearest 
denial of an individual’s fundamental right 
to liberty – the state must have a strong 
interest in preventing the particular 
behavior or outcome.234 When the relevant 
conduct is entitled to constitutional 
protection, such as making decisions about 
whether and when to bear a child, the 
state’s interest must be compelling or the 
“government intrusion as extreme as 
criminal prosecution would unduly infringe 
on protected autonomy.” 235  

The state interests that underlie the 
criminalization of self-abortion are not 
easily ascertained; few laws make such 
actions a crime and the legislative intent 
has rarely been documented. What 
documentation exists provides only 
criticism of such laws, not support. 
Professor Cyril Means wrote an 
authoritative history on New York abortion 
law until 1968 and dealt specifically and 
critically with the issue of criminalization of 
self-abortion, calling such laws a “dead 
letter.”236 Practice commentaries (editorial 
companions found in statute books, written 
by experts to explain changes made to the 

law, clarify the meaning of terms, and offer 
practice suggestions) for both the Model 
Penal Code in 1962 and the 1970 New York 
abortion reform law disclaim a strong state 
interest in maintaining this criminal 
prohibition. Ultimately, there is very little 
clear rationale for or state interest in 
maintaining these criminal laws.  

The first criminal abortion law in New York, 
in 1828, did not prohibit self-abortion.237 An 
amendment to that law in 1845 “for the 
first time brought the abortee herself under 
the criminal sanctions of the law.”238 
Although the code has been revised many 
times, through the 1970 law that exists 
today, 239 the prohibition on self-induction 
remained. Over the course of time, the 
penalties varied for abortions before and 
after quickening, and then starting in 1965, 
before and after 24 weeks of pregnancy.240  

Professor Means offers only one state 
interest for criminalizing the woman’s 
behavior and abortion in general – the 
health of the woman and the danger of 
abortion, criminalized “under the surgical 
conditions of 140 years ago, when not only 
all abortions but all other surgical 
operations, even in hospitals, were often 
fatal.241 Indeed, “protection of the patient’s 
health and life” is the only state interest 
ever mentioned in the legislative materials 
for the entire 140 years of abortion law in 
New York State until 1968.242  
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Moreover, the state of New York did not 
view a pre-“quickened” fetus as an entity 
warranting of state protection: Prior to 
1968, the law permitted the death penalty 
to be imposed on pregnant women before 
quickening.243 If the state had found a 
compelling interest in fetal protection in the 
early stages of pregnancy, it would not have 
approved executing pregnant women.244 
 
Of course, many others outside of the 
legislature have advanced other interests to 
support the prohibition of abortion, usually 
with one or more of these three underlying 
rationales: an interest in protecting 
women’s morality (i.e. preventing non-
procreative sex), an interest in expanding 
the population (sometimes called a 
“pronatalist” interest, and usually only in 
reference to the white population),245 and 
an interest in potential or fetal life.246  
 
As noted above, the interest in potential or 
fetal life did not motivate the enactment or 
continuance of the law. These other two 
interests may have been motivating for 
lobbyists outside of the legislature, but 
could not be viewed as legitimate today. 
While much of the initial support for 
criminalization of abortion came from the 
medical community seeking to protect 
women’s health and protect its own 
professional interests,247 medical groups 
appeared to offer up more moralistic 
interests as rationales as well – a 1867 
resolution adopted by the Medical Society 
of the State of New York asserts that 
women should be prohibited from having 

abortions because “from the first moment 
of conception, there is a living creature in 
the process of development to full 
maturity” and “women . . . ought to be and 
unquestionably are the conservators of 
morality and of virtue.”248  
 
As noted by the district court in Abele v. 
Markle, a desire to “protect[] the mother’s 
morals,” could have been behind the 
criminal abortion statutes, “apparently 
proceed[ing] from the premise that if 
abortion is prohibited, the threat of having 
to bear a child will deter a woman from 
sexual intercourse.” 249 Such archaic 
stereotypes about women’s proper role as 
mothers have long since been rejected by 
courts as legitimate justifications for 
burdening women’s fundamental rights.250  
 
As for the concerns about fertility among 
white Protestant women that initially 
motivated some, or even concerns about 
broader societal fertility, neither racist ideas 
nor governmental interest in population 
expansion were persuasive to courts in the 
1970s, nor would they be today.251  
 
No matter what state interest underlay the 
prohibition of abortion generally, it seems 
even more likely that there was simply no 
state interest behind the criminalization of 
self-abortion at any time. Professor Means 
writes, regarding the 1845 statutes and 
subsequent revisions, that “the section 
bringing the woman within the ambit of the 
statute” was never intended to be and 
could never be enforced:252  
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New York is in the minority of American 
states whose statutes go through the 
solemn mockery of proclaiming the 
woman guilty of crime if she either 
aborts herself or submits to an abortion, 
although everyone knows that no such 
woman ever has been, or is ever likely 
to be, prosecuted. The reason these 
statutes are dead letters is simple. 
Convictions require unanimous jury 
verdicts, and it would be difficult to 
empanel a jury today, at least one or 
two of whose members did not, if male, 
have a close female relative who had 
undergone an illegal abortion, or who, if 
female, had not undergone one herself. 
Prosecutors know very well which laws 
merely serve the ends of social 
hypocrisy, but, under which juries 
simply will not convict, and they do not 
put their reputations for securing 
convictions in jeopardy by initiating 
prosecutions where their chances of 
success are virtually nil.253  

 
Moreover, in 1942, a new section was 
added to the New York criminal law giving 
women who had obtained or induced 
abortions immunity if they testified against 
the person who performed the abortion (or 
presumably provided the mechanism for 
the abortion), thus “bring[ing] the matter 
around full circle to about where it would 
be if the woman were not considered a 
criminal in the first place.”254  Because the 
woman was unlikely to be prosecuted and 
could evade prosecution by testifying 
against someone else, the state interest in 
criminalizing her behavior appears to have 
been weak.  

 
Similarly, when the American Law Institute 
released the Model Penal Code in 1962, its 
committees had carefully considered 
whether and to what extent either self-
abortion or aiding a woman in self-abortion 
should be criminalized. 255 The final 
recommendation proposes criminalizing 
self-abortion after twenty-six weeks as a 
third degree felony, with accompanying 
commentary recommending “exemption 
from criminal liability, except in the late-
pregnancy situation,” because “criminal 
liability of the woman for abortion 
committed on herself has not been useful in 
suppressing self-abortion” and the 
“prospect of prosecution is unlikely to 
deter” women.256  
 
Had the drafters of the MPC viewed 
protection of fetal life as an interest 
warranting state action earlier in 
pregnancy, they would have recommended 
criminalization for ending a pregnancy at 
any stage. Notably, these recommendations 
were made before the U.S. Supreme Court 
had recognized that women have a 
constitutional right to make their own 
reproductive decisions about conception 
and pregnancy.257  
 
Despite this recommendation, New York 
maintained its prohibition on self-abortion 
throughout the entire course of pregnancy, 
even in the 1970 law that made abortion 
much more widely available in the state. 
The writer of the Practice Commentary 
accompanying the 1970 abortion law, a 
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former Manhattan District Attorney, was 
thoroughly confused by the presence of the 
self-abortion prohibition, writing that “the 
language of [this section] is so ambiguous 
and confusing as to preclude any positive 
assertion concerning either its meaning or 
legislative intent,” and that “the most 
sensible construction of the 1970 
amendment – though not the literal one – is 
that an act [of self abortion] can never be 
criminal” under any circumstances.258 The 
last paragraph of his commentary called for 
a “thorough overhauling” of the self-
abortion phrases of the legislation, the 
urgency of which was “tempered [only] by 
the fact that self-abortion is a rarely 
prosecuted crime.”259  
 
In fact, the modern practice commentary, 
used by practitioners in 2017, quotes part 
of this interpretation of the 1970 self-
abortion provision, that within the 24 week 
period, “such act is not criminal”260 but 
provides no further context or guidance. 
The 2017 version does not even 
acknowledge that the literal statutory 
language does in fact criminalize this 
behavior. 
 
Although the MPC commentary and 
commentary on the New York law suggests 
a state interest exists in criminalizing 
abortion after 24 weeks of pregnancy, that 
interest is not explained and may also have 
been related to the woman’s health and 
safety. When the law was amended in 1965, 
dividing abortion into periods before and 
after 24 weeks, the Commission Staff Note 

merely recognizes that “[g]reater liability is 
predicated [after 24 weeks] because an 
abortion at this stage is considerable more 
dangerous.”261 “[O]bviously, it is no more 
dangerous to the foetus by reason of being 
performed after rather than before the end 
of the 24th week of pregnancy; it is, 
therefore, the greater danger to the 
patient, and only to her, that inspires this 
new distinction.”262  
 
That being the case, the same questions 
remain regarding the rational relationship 
between the state’s concern for a woman’s 
health and safety and its ability to invade 
her privacy and liberty, and to incarcerate 
her. Moreover, by criminalizing abortion at 
any point in pregnancy, whether before or 
after 24 weeks, with the clear, century-old 
understanding that very few such situations 
will ever be prosecuted, the state is 
authorizing prosecutors to pursue the same 
type of selective enforcement that 
concerned Chief Justice Burger in the Roe 
case.263  
 
Such prosecutions are likely to target low-
income women and women of color the 
most, as those groups are most likely to 
encounter or to be reported to law 
enforcement in a number of 
circumstances.264 As other courts have 
since noted, investigations into the ways 
that pregnancies progress and end may 
veer so closely into state control over 
women’s every move during pregnancy that 
laws authorizing those investigations 
trespass on women’s constitutional 
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rights.265 In addition, laws that criminalize 
self-abortion at any point run the risk of 
criminalizing every miscarriage and 
interposing the state’s criminal law into 
physician-patient interactions, as was 
documented during the years where 
abortion was widely illegal.266 

Whatever state interest there was in 
criminalizing self-abortion in most cases – at 
best an interest in protecting the woman’s 
life and health in the days when surgery 
was dangerous – has long since 
disappeared. Even though self-abortion 
may, depending on the method, carry some 
risks for the woman,267 the state does not 

appear to have a sufficient enough interest 
in protecting the woman’s health in those 
circumstances to justify both intruding upon 
her own constitutional rights in her 
pregnancy outcome and doing so in the 
most extreme manner, namely criminal 
prosecution and incarceration.268  

Nonetheless, despite the lack of a 
significant or compelling state interest, 
these laws remain on the books, and self-
abortion remains, for the moment, a crime 
that some prosecutors, and politicians, are 
willing to pursue.269  
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VI. Focusing on Women’s Health and Safety

Law, policy, and medicine on abortion have all changed radically since the first criminal 
prohibition was enacted in New York in 1828, and New York’s criminal prohibition on self-
abortion was enacted in 1845. In 2017, abortion is both common and safe, one of the safest 
procedures available in the country today.270 Nonetheless, women still face barriers to care and 
in some cases still induce their own abortions. Maintaining a crime of self-abortion in New York 
State appears to serve no reasonable state purpose, but may cause great harm to women, 
particularly low-income women and women of color, who are most likely to encounter or to be 
reported to law enforcement.   

If policymakers want to consider solutions to address both the lack of access to care and the 
harm to women that comes from criminal prohibitions, there are several policy options that 
could be pursued:  

Decriminalize self-abortion: A first step would be to ensure that there are no criminal 
penalties associated with women ending their own pregnancies using medications or 
any other means. In New York State, this would require repealing Penal Laws §125.55 
and §125.50, and could also include enacting new legislation to ensure that prosecutors 
do not use other, non-specific criminal laws to prosecute women who end their own 
pregnancies. The proposals should also ensure that no other people are prosecuted in 
these situations, including friends and other advocates who may help a woman access 
information, the means to end a pregnancy, or related medical assistance.  

Increase access to abortion: Because most women who self-induce abortions appear to 
do so as a result of barriers to accessing abortion in a medical setting, proposals to 
increase access to abortion, including medication abortion, should be pursued. Specific 
proposals could include reviewing the state’s abortion laws and ensuring that they fully 
enable broad access to care, including ensuring public and private insurance coverage 
for abortion care and repealing laws that prohibit that coverage, like the federal Hyde 
Amendment. In New York, that could include repealing the law that allows only a 
physician, rather than any qualified health care provider, to provide abortion care, and 
supporting policies that advance telemedicine for medication abortion, a technological 
advance that holds great promise in expanding access to abortion care for rural women. 

Provide public education about abortion: Another barrier to abortion access that may 
lead women to self-induce is a lack of information about the legality and availability of 
abortion.  Access to this information is further impeded by stigma associated with 
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abortion, which makes it harder for women to get this information from their friends 
and family. Policymakers could fund a public education campaign to promote 
information about abortion, including how to access it, including, for example, printed 
materials, billboards, and referrals. For example, policymakers could fund a pilot project 
to put up billboards and posters in English, Spanish, and other relevant language saying 
“Abortion is safe and accessible in your community, find out more at [state web 
address].gov,” which could then refer to local abortion providers.  Further, policymakers 
could ensure that grants or funding under these new programs are given directly to 
community-based organizations in the communities most likely to benefit from the 
campaigns.  

Expand access to contraception: Unintended pregnancy is a primary reason people seek 
abortions, and likewise self-abortion. Increasing women’s ability to control when they 
become pregnant by improving access to contraception is a key part of reducing 
unintended pregnancy and therefore the need for self-abortion. Various administrative 
and legislative proposals exist to advance access to contraception, including maintaining 
no co-pays for contraception, expanding the types of contraception covered by 
insurance, whether available by prescription or over the counter, as well as the amount 
of medication that can be provided at one time.   
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VII. Conclusion 
 
The complicated history of self-abortion in the United States leaves one fact entirely clear: 
Women have always ended their own pregnancies when the situation requires it, and 
criminalizing their conduct does nothing but create risks for women and their families. Instead 
of maintaining these criminal laws, policymakers should consider creating policies that support 
all women’s access to comprehensive reproductive health care and that enable all women to 
actually choose whether and when to become a parent.  
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